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Abstract

Tewo versions of the argument that prenatal diagnosis
discriminates against the disabled are distinguished
and analysed. Both are shown to be inadequate, but
some valid concerns about the social effects of
prenatal diagnosis are highlighted.
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It is sometimes suggested,' especially by disabilit-
ies rights advocates, that using prenatal diagnosis
to detect genetic and other abnormalities in the
fetus is a form of discrimination against the disa-
bled. Alison Davis, a British disabilities rights
advocate who describes herself as having severe
spina bifida, claims that:

“In the specific case of women with disabilities,
and the rights of handicapped people as a whole,
it is becoming ever more obvious that the ‘right’ to
abortion is denying us our very right to exist.””

Similar claims are made by Helen Houghton and
Christopher Newell, both Australian disability
advocates:

“If prenatal diagnosis is used as a tool to eradicate
as many disabilities as possible in society, then it
does discriminate against people with disabilities:
those who are already living with disabilities and
those potential babies who may have lived very
successfully with disabilities.”’

“The new genetic technologies, including prenatal
diagnosis and termination, are inherently a
technology of oppression and control, which serve
to devalue the lives of people identified as having
disabilities.”*

As Allen Buchanan points out, there is no single
disabilities rights position on prenatal diagnosis,
and (as these quotes show) objections are
expressed in different ways; however, the underly-
ing common theme is that of discrimination
against people with disabilities.’ Is this charge of
discrimination justified?

I will focus specifically on prenatal diagnosis
followed by termination of affected pregnancies
(“selective abortion”), and not consider at all the
possibility of therapeutic intervention after prena-
tal diagnosis, since this latter is recognised as rais-
ing somewhat different issues.® I will identify two
different interpretations of the discrimination
charge against selective abortion: the “slippery
slope” version and the conceptual version,” and
examine both. I will argue that both fail to estab-
lish that discrimination against people now living
with disabilities is an inevitable part of selective
abortion following prenatal diagnosis. But this
does not mean that prenatal diagnosis is com-
pletely unproblematic. On the slippery slope
version, discrimination is avoidable, but only pro-
vided that efforts are made to avoid it. On the
conceptual version, prenatal diagnosis, though not
discriminatory per se, involves a quality-of-life
judgment about disability that people with
disabilities may well find deeply offensive and
personally hurtful.

Before discussing these two versions of the dis-
crimination charge in detail, it will be helpful to
clarify what I understand by disability and
discrimination. Firstly, disability. I do not adopt a
totally medical model of disability; in some senses
and to some extent disability is socially con-
structed. That is, some physical and mental
inabilities or losses of functioning are made into
disabilities, or made more disabling, by the way
society works both in terms of its physical set-up,
and also in terms of the sorts of social interactions
and ways of living that are expected of its
members. However, I do not accept that disability
is wholly socially constructed; there are some
genetic and other conditions which would cause
limitation and suffering no matter what the social
setting. This is a view which I believe can be found
in statements by at least some disability
advocates.®

With regard to discrimination, I do not want to
adopt too rigid a definition, since doing so might
artificially exclude some important considera-
tions, or miss the point that disability advocates
are making. I will consider discrimination both in
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the formal sense, as meaning something like
denial of fair equality of opportunity, and also in
the less formal, more everyday sense, as making
judgments about people purely on the basis of
their membership of a group which is seen by the
dominant part of society as inferior in some way.’

The slippery slope version of the
discrimination charge

The slippery slope version of the discrimination
charge points to the negative outcomes that
prenatal diagnosis and selective abortion will have
(or are having) on people now living with
disabilities. The basic idea is that use of prenatal
diagnosis for this purpose will lead to or cause
more injustice and greater discrimination against
people with disabilities than currently exists. This
is sometimes expressed in terms of perpetuating
existing discrimination, but the underlying point
is the same, that there is a causal connection
between selective abortion and discrimination
against people with disabilities. The exact nature
of the effect—whether it is to increase the overall
level of discrimination, or simply to keep it at
existing levels when it would otherwise (ie in the
absence of this technology) decrease—is not as
important as the fact that the effect is a causal one,
brought about by a causal mechanism of some
sort. Slippery slope arguments are sometimes
spurious because the feared result at the bottom of
the slope is not actually morally bad, but that is
not the case here. It does not need to be argued
that increased discrimination against people with
disabilities would be morally a bad thing. The
question is whether such discrimination does
indeed lie at the bottom of the slope. The focus of
my attention will thus be on the mechanisms
which might cause a slide to occur, and whether or
not a discriminatory outcome is inevitable.

A number of potential causes of increased
discrimination against people with disabilities can
be identified. The one most frequently referred to
in the literature is a decrease in the numbers of
disabled people. Another potential cause is a
change for the worse in social attitudes towards
people with disabilities. Associated with this, there
will be negative psychological effects on people
with disabilities themselves. I will examine each of
these postulated causes of increased discrimina-
tion in turn.

DECREASED NUMBERS OF PEOPLE WITH DISABILITIES

The claim that prenatal diagnosis will cause a
reduction in the number of people living with dis-
abilities is based on the very clear evidence that in
response to moderate to severe fetal abnormality,

the vast majority of women choose to terminate
their pregnancy. For example, an analysis by
Wertz and Fletcher of previous studies of
termination decisions after prenatal diagnosis
shows that for a diagnosis of trisomy 13, 18 or 21,
Tay-Sachs, anencephaly, spina bifida or thalass-
aemia, between 73 and 100% of women chose
termination (and most studies showed 100%).
The rate for sickle cell anaemia and sex chromo-
some abnormality was somewhat lower, ranging
from 38 to 79%, but still significant.”® Further,
these decisions are not limited to unusual
individual cases or special groups not representa-
tive of the population at large. In the context of
screening programmes, where prenatal testing is
offered to all women in a group on a voluntary
basis, there is a reduction in the number of births
of babies with the disability that has been screened
for. One British study, for example, showed that in
a screening programme for Down’s syndrome,
termination was chosen in 81% of cases where it
was detected, and there was an overall reduction
of 30% in births of babies with Down’s syndrome.
(The difference between the termination rate and
the reduction in the rate of Down’s births was
caused by two factors - not all women chose to be
screened, and screening detected only about half
of all cases of Down’s syndrome actually
present)."!

However, two comments need to be made in
relation to this. Firstly, a mere reduction in num-
bers of people with disabilities cannot in itself
cause (more) discrimination against such people,
any more than an increase in numbers can bring
about less discrimination. An extra step is needed.
This is usually supplied by the claim that smaller
numbers will lead to disproportionately reduced
funding for disability services.'” But again, there is
no straightforward connection here: Wertz and
Fletcher claim that it is “illogical” to argue straight
from reduced numbers to reduced (per capita)
funding.”” Although it may well be true that
governments are always seeking ways to cut
expenditure, especially on health care, it is not
obvious that a decline in numbers of people with
disabilities would lead to an excessive cut in fund-
ing. There would not be any sudden drop in rates
of disability which a government could seize on to
justify funding cuts; only a gradual decline.
Perhaps this could even work in favour of people
with disabilities: it is not inconceivable that as
numbers decline, funding will stay at the same
level, thus providing each individual with more
than before.'* Increased support for people with
thalassaemia in a region of Greece, following a
widely utilised carrier screening programme and
subsequent drop in numbers of babies born with



thalassaemia, is one actual example of this postu-
lated outcome.”

A better explanation for a putative loss of fund-
ing stemming from reduced numbers of people
with disabilities is that the smaller numbers will
result in a smaller social presence. This means less
ability to organise effectively, to win public
support, to lobby governments to maintain and
improve services and so on. In short, if the decline
in numbers is great enough, a critical mass might
be loss, and this could result in loss of services
which provide people with disabilities with fair
equality of opportunity to participate in society
and to enjoy its benefits.

However, the second comment which needs to
be made on the reduction of numbers argument
completely undercuts this point. For quite simply,
there is no good reason to think that increased use
of prenatal diagnosis and selective abortion will
result in a significantly smaller number of people
living with disabilities. There are two explanations
for this. Firstly, most disabilities do not arise from
genetic or other abnormality which is detectable
prenatally. Rather, they arise from injury or illness
later on, ranging from prematurity and injury at
birth, to road trauma (where a decrease in road
deaths is frequently accompanied by an increase
in severely and permanently disabled survivors)
and disease of all sorts."”” Secondly, prenatal diag-
nosis, even when accompanied by high rates of
termination for affected pregnancies, will not nec-
essarily reduce the number of babies born with
genetic and congenital abnormalities. Take the
case of Down’s syndrome to see how this is so.
One of the major risk factors for Down’s
syndrome is advanced maternal age. After the age
of 35, the risk increases significantly for each extra
year of age. The current social trend is for women
to delay having children. In Australia, for
example, the proportion of births to women over
35 increased from 7% to 9.5% in the years 1982
to 1988; and by 1996, women over 35 comprised
15% of the total number of women giving birth in
that year.' This trend means that the number of
fetuses with Down’s syndrome is actually rising,
even though the overall birth rate remains steady.
So even if prenatal diagnosis decreases the rate of
Down’s births in a given population to a level 30%
less than it would otherwise have been, the actual
number of Down’s births may well stay the same,
since the number of affected pregnancies is
increasing.'” Prenatal diagnosis may do no more
than contain what would otherwise be a signifi-
cant increase in the number of babies born with
Down’s syndrome.

In summary, the idea that prenatal diagnosis
will cause a noticeable fall in the number of peo-
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ple living with disabilities is not supported by the
evidence. Thus the feared loss of funding, and
subsequent loss of services which promote equal-
ity of opportunity for people with disabilities, will
not occur by this means. Insofar as the slippery
slope argument depends on decrease in numbers,
it does not work. However, other factors may
cause increased discrimination, even if the
number of people with disabilities stays the same,
so the slippery slope argument is not yet
invalidated.

HOSTILE SOCIAL ATTITUDES

The extent of discrimination against people with
disabilities in many Western societies has de-
creased significantly over the past 20 to 30 years.'®
Largely through the efforts of disability activists,
people with disabilities have won increased recog-
nition of their right to participate in society, and
have equal access to the goods it offers, such as
education, employment, sporting and leisure
activities, personal relationships and parenthood.
This is reflected both in legislation prohibiting
discrimination on the grounds of disability (and
other characteristics, such as race and religion),
and in provision of government services and pro-
grammes to assist people with disabilities to take
up opportunities for employment, education and
so on. It is also reflected in increased social
acceptance of people with disabilities participat-
ing in mainstream society. However, these gains
are not set in concrete, and could be overturned if
there arises in a society some impetus to view dis-
ability more negatively. This is one major effect
that disability advocates fear from prenatal
diagnosis.

On this view, once prenatal diagnosis and selec-
tive abortion become routine, social attitudes to
disability may change markedly. Before the advent
of prenatal diagnosis, the birth of a child with a
disability was unpredictable and unavoidable. But
with prenatal diagnosis, it is no longer so. The
birth of a child with a disability now increasingly
becomes a matter of conscious choice, since the
option to detect and terminate an affected
pregnancy is available. In this environment,
parents who do not choose to terminate, or who
do not even use prenatal diagnosis, may come to
be seen as acting irresponsibly or recklessly." Peo-
ple with disabilities (especially ones that are
recognisably genetic or prenatal in origin, such as
Down’s syndrome and spina bifida) may come to
be seen as accidents that should never have
happened. Such a change of attitude, especially if
widespread, could indeed lead to increased
discrimination against people with disabilities.
This could take the form of increasing stigmatisa-
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tion of people with disabilities as a burden upon
society, and their increasing social marginalisa-
tion. Further, if responsibility for having disabled
children is attributed to parents, this may prompt
governments to withdraw funding and services, on
the rationale that since the parents have recklessly
brought disabled children into existence, when
they could have avoided it, they must pay for the
consequences. On this scenario, opportunities for
people with disabilities will inevitably be reduced,
even if governments maintain a legislative com-
mitment to formal non-discrimination. Individual
parents, even if they happen to be wealthy (as
many will not be), would be unable to create the
structures and programmes, such as mainstream
schooling and affirmative action, which provide
disabled people with fair equality of opportunity.

A further result of the development of hostile
social attitudes towards disability may be the
demoralisation of people now living with disabilit-
ies. The negative views of disability just described
could send a message to people now living with
disabilities that others regard their lives as
unhappy, unproductive and unwanted. Adrienne
Asch claims that this message is already being
sent:

“... prenatal diagnosis and selective termination
communicate that disability is so terrible that it
warrants not being alive... . As a society, do we
wish to send the message to all such people now
living that there should be no more of your kind in
the future?””

As is clear from Asch’s comments, this sort of
message can be received by people with disabilit-
ies even when those who provide or use prenatal
diagnosis neither hold such views themselves nor
intend to communicate them. So this objection
cannot be dismissed just by re-stating the “official
view”?' that the purpose of prenatal diagnosis is
simply to provide choice for parents, and implies
no negative judgment about disability. For in spite
of this, it is apparent that the reality of termination
as the standard response to the detection of fetal
abnormality is readily interpreted by people with
disabilities as an indication that the medical
profession, and society at large, think it would be
better if babies with disabilities were never born.
Whilst this opinion is not discriminatory against
people with disabilities as such (as I will attempt
to show in the next section), it is certainly
offensive and demoralising to at least some
disabled people. If disabled people come to feel
that the rest of society thinks that they should not
exist, they may find it much harder to lobby and
advocate on their own behalf to retain and
improve the services and opportunities that they

currently have. After all, this sort of activity
requires considerable determination, optimism
and belief in oneself and the justice of one’s cause
- all of which are likely to be undermined by
implicit messages that one should not even exist.

The possibility of these sorts of discriminatory
outcomes, cannot, I think, be denied. But whether
they are an inevitable accompaniment of prenatal
diagnosis, or conversely, can be avoided in some
way, is another matter. Some writers in the field,
both disability advocates and others, believe that
the nexus can be broken, and that the technology
can be used without the negative social effects.
Deborah Kaplan, a disability advocate, takes the
view that:

“It should be possible to talk about prenatal
screening without assuming that disability is
tragic, painful and burdensome at all times for all
people.”?

In theory, this must be correct - it must be possi-
ble to attach disvalue to pain, suffering and
limitation, without thinking that everything that
society labels as a “disability” is always an
unremitting tragedy. Likewise, it must be possible
to draw a distinction between the disvalue of a
disability per se, and the value of the person with
the disability - we can think of disability as bad
without being committed to thinking of people
with disabilities as bad.”

An open question

But if negative attitudes towards people with dis-
abilities are not to be increased or reinforced by
prenatal diagnosis, it will be necessary to commu-
nicate these more positive ideas persuasively to the
population at large. In my judgment, it remains an
open question whether this can successfully be
done. Clearly it would require a significant
conscious effort on the part of government and
the providers of prenatal screening services - we
cannot just hope that it will happen spontane-
ously. There would need to be programmes aimed
both at influencing public attitudes towards
disability, and at ensuring that services for people
with disabilities were maintained. This is recog-
nised by at least some diagnostic service
providers,”* and some significant efforts are being
made.” These are perhaps better known by the
users of genetics services than by the general pub-
lic, but do provide a good model. However, the
model would need to be widely followed in order
to have a good chance of achieving the desired
effect. So whilst it is in theory correct to say that
prenatal diagnosis and selective abortion will not
inevitably lead to increased intolerance of people
with disabilities, there are dangers of negative



social outcomes, which need to be recognised and
combated.

The slippery slope argument, then, does not
provide a cut-and-dried objection to prenatal
diagnosis and selective abortion. First, it does not
show that increased discrimination against people
with disabilities is an unavoidable outcome. It
does sound some warning bells, and emphasise
the importance of taking seriously the possible
social effects of what appear at first glance to be
private reproductive decisions; but it does not
show that bad outcomes for people with disabilit-
ies are inevitable. Secondly, it should be noted that
even an actual increase in discrimination against
people with disabilities caused by prenatal diagno-
sis would not necessarily prove that it is morally
wrong for a society to use prenatal diagnosis. This
is because the moral disadvantages of discrimina-
tion would have to be weighed against the advan-
tages of using prenatal diagnosis, which include
increased individual reproductive autonomy and
increased overall wellbeing in the future
population.? Exactly where the balance would lie
here would need to be debated—but it cannot
simply be assumed that nothing could justify even
a slight rise in any form of discrimination against
people with disabilities.

The conceptual version of the
discrimination argument

The conceptual version of the discrimination
argument does not depend on any empirical
claims about the effects of prenatal diagnosis and
selective abortion. Rather, it focuses on the inher-
ent nature of selective abortion decisions, and the
values underlying them. On the conceptual
version, selective abortion in itself constitutes or
necessarily implies discrimination against people
with disabilities, regardless of any additional
discriminatory side effects it may have. This
version of the argument is much more complex
than the slippery slope version, and I cannot deal
with all its nuances here. I will focus on just one
way of approaching this argument, which is to
look at the moral values which underpin the deci-
sion to abort an affected fetus, and to ask whether
these values are themselves discriminatory to peo-
ple now living with disabilities.

JUSTIFICATIONS FOR SELECTIVE ABORTION

In terms of ethical theory, abortion is generally
seen to be justified where low moral status is
attributed to the fetus. Within this context, three
distinct justifications for aborting a fetus found to
have an abnormality can be offered. These are: (1)
the best interests of the child-to-be, (2) a
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comparison with a future possible non-disabled
child, and (3) the best interests of the woman
(mother-to-be). The first two of these involve a
direct assessment of the quality of life of the disa-
bled child-to-be; the third does not, although it
does make predictions about the effect on the
mother of having a child with a disability, which
might indirectly imply an assessment of the qual-
ity of life of the disabled child. I believe that it is
the quality of life judgment about the disabled
child-to-be that is the basis for the view that selec-
tive abortion is inherently discriminatory against
people with disabilities. Accordingly, I will direct
my attention to the first two forms of justification,
where quality of life is an explicit and integral fea-
ture.

In order to keep the discussion concise and
focused, I will not consider at all here the third
form of justification, which relates to the impact
on the mother-to-be. Nor will I consider the very
important question of the extent to which these
ways of justifying selective abortion are morally
sound. As it happens, I take the view that the first
two justifications are quite problematic, resting in
turn on unrealistic assessments of the quality of
life of most people with disabilities, and on
implausible views about the nature of morality. It
is the third justification (the one which does not
involve any direct quality of life assessment in
relation to disability) that I regard as the most
defensible, because it refers to the same factors
(namely the autonomy and wellbeing of the preg-
nant woman) that are regarded as justifying abor-
tion in other contexts. However, this form of justi-
fication of selective abortion is not often advanced
in the literature, and could fairly be regarded as
non-standard. For this reason, I will not use it as
the basis for my discussion. I will set it aside now
(though it is worth defending on another occa-
sion) to deal with the quality-of-life-based justifi-
cations of selective abortion, since these are by far
the most common, and, in my view, the most likely
basis for the discrimination objection.

In the following sections, I will show how
assessments of the quality of life of a person with
a disability are used to make a moral judgment in
favour of selective abortion. Then I will argue that
these unfavourable quality-of-life assessments
cannot, strictly speaking, be regarded as discrimi-
natory towards people with disabilities. This is
because they are not applied to people now living,
but to fetuses, to ground a decision about what
may be done to a fetus. This is the crucial point,
because on the understanding of abortion consid-
ered here, fetuses are not persons, and moral
decisions about fetuses cannot logically be
extended to persons.”’
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Before going into a detailed account of the role
of quality-of-life assessments in justifying selective
abortion, it is worthwhile to note that the
theoretical justifications just listed do appear
broadly to reflect the actual considerations taken
into account by women contemplating abortion
after prenatal diagnosis. Wertz and Fletcher report
that parents abort for a complex mix of reasons,
which the parents themselves sum up as “the kind
of life the child would have” or “what our life
would be like”.” They cite various studies and
case reports where women who have made the
difficult and stressful decision to terminate their
pregnancy have felt that having prenatal diagnosis
gave them the freedom “to go on with their lives,
to continue their careers, and to have healthy
children”.”® In all of this can be seen concern
about the child who would be born, future
children who might be born, and the woman
(including her partner and already existing
children).

JUSTIFICATIONS OF SELECTIVE ABORTION BASED ON
THE QUALITY OF LIFE OF THE CHILD-TO-BE

When abortion in general is seen as morally legiti-
mate, the usual reason is the low moral status
attributed to the fetus. When quality-of-life
considerations come in, they almost always do so
against this background assumption. It is impor-
tant to keep in mind the moral status attributed to
the fetus when it comes to the question of
discrimination against people with disabilities.

In relation to the special circumstance of fetal
abnormality, considerations of the quality of life of
the child-to-be can be seen to justify selective
abortion in two ways: (i) in relation to the best
interests of the child-to-be, taking into account
the effects of the disability, and (ii) in comparison
with the quality of life of a possible future
non-disabled child. Both of these approaches
involve making an explicit assessment of how life
with a certain kind of disability will be for a
person, from that person’s point of view. Factors
which would come into such an assessment
include life expectancy, likely functional abilities
and disabilities, pain and suffering, hospitalisa-
tion, prospects for social interaction, independent
living, education and so on.

1. The best interests of the child-to-be

The first way of using the quality-of-life assess-
ment is in relation to the best interests of the
child-to-be. Quality of life may seem to be so bad,
the prospects so bleak, that life would not be in the
best interests of the child-to-be. Or, put more
bluntly, as the disability advocates quoted earlier
do, the child would be “better off dead than disa-

bled”. The moral argument for selective abortion
then goes like this: it is in the best interests of the
child-to-be never to be born, and, other things
being equal, we ought to promote people’s best
interests, so abortion is the right thing to do. This
is a familiar, well recognised argument in favour of
selective abortion.’® Note that this argument is in
theory applicable whether the fetus is regarded as
having full moral status (equivalent to a person),
or low moral status. That is, abortion could theo-
retically be seen as justified in cases where future
quality of life would be so poor as to be worse than
death, even if the fetus was held to be a person and
abortion held to be wrong for every other reason.
Selective abortion in this context would be a pre-
natal form of non-voluntary euthanasia (which is,
of course, itself, controversial). However, in prac-
tice, the argument from the best interests of the
child-to-be occurs in conjunction with the posi-
tion that the fetus does not have full moral status,
and thus that abortion is justified for a number of
reasons, of which poor future quality of life is just
one.

2. Comparison with the quality of life of a
non-disabled child

The second way of using the quality-of-life assess-
ment is to compare the life of this disabled child-
to-be with that of a future possible non-disabled
child - the child that woman could have if she did
not have this child. On this approach, the quality
of life of the disabled child-to-be is not judged to
be so terrible that death would be preferable - it is
simply judged to be lower than that of a child who
has no disability. The use of this quality-of-life
comparison as a justification for selective abortion
is perhaps less familiar, although it too is well
established in the literature. The basic line of
thought is that if there is a choice between having
a disabled child now and having a non-disabled
child later, the morally right choice is to have the
non-disabled child, since that child will have a
better life. When applied to abortion, rather than
a choice about when to start a pregnancy, this line
of thinking justifies aborting for fetal abnormality
- provided that two assumptions are made.

The first assumption needed is that the fetus
must be regarded as having low moral status, so
that it is “replaceable”, to use a term from
Jonathan Glover, one of the main proponents of
this style of justification for selective abortion.”’
This means that there is nothing morally special
about an individual fetus, and thus no moral rea-
son to continue this pregnancy, rather than termi-
nate it and start another one at a later date. The
second assumption needed is a broadly utilitarian
view of morality, according to which the basic



moral obligation is to maximise quality of life (or
“worthwhile lives”, as Glover puts it).”” When
these two assumptions are combined with the
assessment that the quality of life of a disabled
child is almost always lower than that of a
non-disabled child, this produces the conclusion
that selective abortion is justified. According to
Glover: “If aborting the abnormal fetus can be
followed by having another, normal one, then it
will be wrong not to do this.””> (Note that on
Glover’s formulation, selective abortion is actually
morally obligatory, rather than simply morally
acceptable, but he resists the idea that a pregnant
woman who does not want an abortion should be
forced to have one, on the basis of the bad conse-
quences of such coercion.)

ARE QUALITY-OF-LIFE CONSIDERATIONS
DISCRIMINATORY?

The important question for our purposes here is
not whether these two modes of justifying
selective abortion are sound and well supported
(that is an issue for a separate occasion) but
whether they are discriminatory to the disabled. I
will argue that if the fetus is understood to have
low moral status, as it is in both versions of the
quality-of-life justifications discussed above, and
can thus legitimately be killed in circumstances
which would not justify the killing of a person,
then prenatal diagnosis and selective abortion are
not inherently discriminatory to the disabled. A
person with a disability might very reasonably find
the quality-of-life assessments involved deeply
offensive - but feeling offended is not equivalent to
being discriminated against.

My argument is based on the distinction
between a quality-of-life assessment in itself, and
the moral conclusion that the assessment is taken
to warrant. A quality-of-life assessment does not
constitute a moral judgment - by itself, it is not a
judgment about the moral status of persons, their
comparative moral worth, the obligations they are
owed or the rights they have. As such, it cannot in
itself be discriminatory. Of course, a quality-of-life
assessment may be used to ground a moral judg-
ment about how a person ought to be treated or
regarded by others, and that judgment could be
discriminatory. It all depends on the moral
premise which is added to the quality-of-life
assessment. The most common moral conclusion
drawn from the observation that someone has a
low quality of life is that something must be done
to help: this is reached by adding the moral
premise that we have an obligation to assist others.
This is the rationale for medical treatment: when
a doctor sees a person suffering pain and dysfunc-
tion from, say, a broken leg, the response is to
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relieve the pain and restore the function. So
assessing that a person’s quality of life is low does
not automatically lead to the conclusion that the
person should be ignored, ostracised or mis-
treated: indeed usually quite the contrary.

To clarify this point about the distinction
between morally neutral quality-of-life assessment
and (potentially discriminatory) moral judg-
ments, consider an example removed from the
controversial area of disability. Take a person in
the terminal stages of cancer. Someone looking on
might judge that this person has a very low quality
of life—she might have intractable pain, for exam-
ple, and very limited ability to move around and
interact with others. This quality-of-life judgment
by itself, however, does not license discriminatory
treatment of this person. It does not imply that she
has lower moral status than other persons, or less
rights. It does not imply that it is morally accept-
able to withdraw care and attention from her, lie
to her about her situation, steal her possessions, or
kill her against her wishes. All these would indeed
be morally wrong, and, if done on the basis that
she has a low quality of life and thus has less moral
rights than the rest of us, would be discriminatory.
But the important point is that the quality-of-life
assessment by itself does not automatically lead to
these discriminatory conclusions.

Morally different entities

For prenatal diagnosis and selective abortion,
then, the vital issue is not whether a quality-of-life
assessment about life with a disability is made, but
what this assessment is taken to license. So what
does it license in prenatal diagnosis? It licenses the
conclusion that termination of pregnancy is justi-
fied - that is, that killing the fetus is morally justi-
fied. Now if the fetus were regarded as having a
high moral status, equivalent to a person, then by
logical extension, low quality of life would also
justify the killing of a child or adult with a disabil-
ity. This would be a denial of the right to life of
disabled persons, and would indeed be highly dis-
criminatory. But remember that the two quality-
of-life justifications for selective abortion both
assume that the fetus does not have high moral
status - the fetus is not equivalent to a person, and
that is what makes abortion morally justified. Now
the low moral status of the fetus drives a moral
wedge between fetuses with abnormalities and
people with disabilities - they are morally different
entities, and conclusions about one cannot simply
be transferred to the other. So the use of quality-
of-life assessments to justify killing fetuses with
abnormalities in no way discriminates against
people with disabilities, since it does not, strictly
speaking, have any moral implications for them.
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For people with disabilities, however, this is not
the end of the story. Selective abortion of fetuses
with abnormalities may not have moral implica-
tions for them, but it can have personal implica-
tions. Assessments of the expected quality of life of
a disabled child-to-be are inevitably very closely
connected with assessments of the quality of life of
people now living with disabilities. (If prospective
parents and their medical advisers do not get their
information about life with a disability from look-
ing at the lives of disabled people, then where do
they get it from?) For people with disabilities, to
have someone else look at their lives from the out-
side, and make judgments about how fulfilling and
how happy they are, must be deeply offensive -
partly because it is so presumptuous to make these
sorts of assessments about others’ lives, but more
especially because the outsiders’ assessment is
very often so much more negative than their own
assessment, and so betrays a woeful lack of under-
standing of what their lives are really like. The
worst form of this occurs in the “best interests of
the child-to-be” justification of selective abortion,
where the assessment is that this disability is so
bad that a child-to-be would be better off dead
than disabled in this way. The assessment is not so
damning in the “future possible child” version,
where it is judged only that life with this disability
would be worse than life with no disability - not
that it would be worse than death. But regardless
of philosophers’ justifications, or the actual
reasoning of prospective parents who choose
abortion, it is clear that many people with
disabilities understand selective abortion in the
“better dead than disabled” sense. And quite rea-
sonably, they find it personally offensive and
distressing.

However, as I pointed about above, the fact that
a practice is offensive to some section of the com-
munity does not make it morally wrong to engage
in it, or cause it to be discriminatory to the minor-
ity. This question of offensiveness has been widely
debated® in connection with a range of different
issues (perhaps most famously the decriminalisa-
tion of homosexuality in Great Britain, in the
so-called Hart-Devlin debate). The liberal posi-
tion, advanced for example by HLA Hart,* that
offensiveness to others is not in itself grounds for
moral wrongness or legal sanction, is in my view
compelling. This does not mean that offence or
psychological distress caused to people with
disabilities does not matter. It certainly does, and
there is good moral reason to try to avoid or at
least minimise such effects. But the fact that
selective abortion is offensive to many people with

disabilities does not in itself make selective
abortion discriminatory to those who are offended
by it.

Conclusion

The discrimination objection to prenatal diagno-
sis and selective abortion, in both its slippery slope
and conceptual forms, does not provide a conclu-
sive argument against prenatal diagnosis and
selective abortion. Discrimination against people
with disabilities is neither an inevitable result of
prenatal diagnosis, nor is it a necessary conceptual
part of it. However, the objection does make clear
the potential for significant negative effects on
people with disabilities, and it would be morally
wrong to dismiss these as trivial or irrelevant. If
prenatal diagnosis is to proceed in an ethically
acceptable way, these negative effects must be
recognised, acknowledged and countered as far as
possible.
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Unit, The Murdoch Institute, Royal Children’s
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Study of Health and Society, University of
Melbourne, Australia
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